—r]

(Shp Opinion)

NOTICE: This opinion is subject to formal revision before
publication. Readers are requested to notify the Environmental
Appeals Board, U.S. Environmental Protection Agency, Washingron,
D.C. 20460, of any typographical or other formal errors, in order that
corrections may be made before publicaton.
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- Ashland argues that §112.7 conuins guidelines, not require-
ments, and therefore there is no requirement that an SPCC Plan be
“carefully thought-out” Even if an SPCC Plan is required to be
"carefully thought-out,” Ashland asserts that its SPCC Plan met this
requirement because it provides for adequate conminment and
therefore need not disclose the location of above and underground
storage tanks. Furthermore, Ashland argues thar the Region failed to
meet its burden of proof on this issue because the inspector admitted
that he did not question the draftsman of the plan, who testified in
derail about his thought process in making the SPCC Plan.
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Ashland’s argument focuses on the meaning of the "carefully
thought-out” language in the introductory paragraph of §112.7, which
provides that an SPCC Plan "sball be a carefully thought-out plan."
(Emphasis added.) The use of the word "shall” indicates that "carefully
thought-out" is a requirement, and not merely a suggestion as Ashland
would have us believe. Although §112.7 is entitled "Guidelines for the
preparation and implementation of a Spill Prevention Control and
Countermeasure Plan," such guidelines are contained in the lettered
paragraphs of §112.7, and not in the introductory paragraph of the
regulaton where the "carefully thought-out” requirement is found. '
The guidelines in the lettered paragraphs are designed to allow each
facility to prepare an SPCC Plan suitable to its particular design and
operation. While each guideline may not be mandatory in every case,
given the differences among facilities, every SPCC Plan must still satisfy
the "carefully thought-out" requirement. P s

Neither the regulations nor previous SPCC decisions by the
Administrator define the "carefully thought-out” requirement. In the
absence of any guidance from these sources, we interpret this
requirement in light of the purposes of the SPCC regulations. The
SPCC regulations were promulgated pursuant to §311(j)(1)(C) of the
CWA. See 38 Fed. Reg. 14,334 (Jul. 19, 1973). Section 311(j)(1)(C)

" The last sentence of the introductory paragraph of §112.7 provides that a
"complete SPCC Plan shall follow the sequence outlined below, and include a discussion
of the fadility’s conformance with the appropriate guidelines listed.” The guidelines are
then listed in the following lettered paragraphs. The guidelines in the lertered paragraphs
use the non-mandatory "sheuld,” whereas the introductory paragraph uses the imperative
"shall"” See 38 Fed. Reg. 34,164 (Dec. 11, 1973).



